SUPREME COURT OF PENNSYLVANIA
CIVIL PROCEDURAL RULES COMMITTEE

NOTICE OF PROPOSED RULEMAKING

Proposed Amendment of Pa.R.C.P. No. 237.3

The Civil Procedural Rules Committee is planning to propose to the Supreme
Court of Pennsylvania the amendment of Pa.R.C.P. No. 237.3 governing relief from
judgment of non pros or by default for the reasons set forth in the accompanying
explanatory report. Pursuant to Pa.R.J.A. No. 103(a)(1), the proposal is being
published in the Pennsylvania Bulletin for comments, suggestions, or objections prior to
submission to the Supreme Court.

Any reports, notes, or comments in the proposal have been inserted by the
Committee for the convenience of those using the rules. They will neither constitute a
part of the rules nor will be officially adopted by the Supreme Court.

Additions to the text of the proposal are bolded and underlined; deletions to the
text are bolded and bracketed.

The Committee invites all interested persons to submit comments, suggestions,
or objections in writing to:

Karla M. Shultz, Counsel
Civil Procedural Rules Committee
Supreme Court of Pennsylvania
Pennsylvania Judicial Center
PO Box 62635
Harrisburg, PA 17106-2635
FAX: 717-231-9526
civilrules@pacourts.us

All communications in reference to the proposal should be received by April 22,
2016. E-mail is the preferred method for submitting comments, suggestions, or
objections; any e-mailed submission need not be reproduced and resubmitted via mail.
The Committee will acknowledge receipt of all submissions.

By the Civil Procedural Rules Committee,

Peter J. Hoffman
Chair
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Rule 237.3 Relief from Judgment of Non Pros or by Default
(@ A petition for relief from a judgment of non pros or of default entered
pursuant to Rule 237.1 shall have attached thereto a [verified] copy of the complaint,

preliminary objections, or answer which the petitioner seeks leave to file.

(b) If the petition is filed within ten days after the entry of the judgment on the

docket, the court shall open the judgment if the proposed complaint, preliminary

objections, or answer states a meritorious cause of action or defense.

Note: Rule 236 requires the prothonotary to give notice of the entry
of any judgment and to note in the docket the giving of the notice.

The petitioner must act with reasonable diligence to see that
the petition is promptly presented to the court if required by local
practice.

[See] See Schultz v. Erie Insurance Exchange, [505 Pa. 90,]
477 A.2d 471 (Pa. 1984) for the requirements for opening a
judgment by default and [Pa.R.C.P.] Rule 3051 as to a judgment of
non pros. Rule 237.3 does not change the law of opening
judgments. Rather, the rule supplies two of the three requisites for
opening such judgments by presupposing that a petition filed as
provided by the rule is timely and with reasonable explanation or
legitimate excuse for the inactivity or delay resulting in the entry of
the judgment. The requirement of this rule for proceeding within ten
days is not intended to set a standard for timeliness in
circumstances outside this rule.

[A defendant who seeks to file a pleading other than an
answer is not entitled to the benefit of this rule but must
comply with the requirements of Schultz v. Erie Insurance
Exchange, supra.]

[See] See Rules 206.1 through 206.7 governing petition
practice.



Explanatory Comment—1994

Rule 237.3 governs relief from a judgment by default or of non pros. Subdivision
(a) requires that a [verified] copy of the complaint_preliminary objections, or answer
sought to be filed be attached to the petition for relief from the judgment. This enables
the court to determine from the actual complaint, preliminary objections, or answer to
be filed whether it alleges a meritorious cause of action or defense.

Subdivision (b) eases the burden of a party against whom judgment has been
entered and who moves promptly for relief from that judgment. If the petitioner files a
petition for relief from the judgment within ten days after entry of the judgment on the
docket, the rule requires the court to open the judgment if the proposed complaint,
preliminary objections, or answer states a meritorious cause of action or defense. The
rule provides a date certain from which to measure the ten-day period and the language
establishing the beginning of that period is derived from Rule 1308 governing appeals in
compulsory arbitration.

Case law has imposed three requirements for opening a judgment by default: a
petition timely filed, a reasonable explanation or legitimate excuse for the inactivity or
delay and a showing of a meritorious defense. Rule of Civil Procedure 3051 similarly
states these three requisites for opening a judgment of non pros, substituting the
showing of a meritorious cause of action rather than a meritorious defense. Rule
237.3(b) presumes that a petition filed within the required ten-day period is both timely
and with reasonable explanation or legitimate excuse for the inactivity or delay. In this
context, subdivision (b) requires that the judgment be opened if the petitioner attaches
to the petition a [verified] complaint,_preliminary objections, or answer which states a
meritorious cause of action or defense. A note to the rule cautions that the rule is not
intended to change the law relating to the opening of judgments in any way or to impose
a new standard of timeliness in cases outside the limited circumstances set forth in the
rule.

[llustrations

In illustrations 1 through 3, the defendant has failed to plead within the required
time to a complaint containing a notice to plead.

1. Prior to receiving a notice of intention to enter a default judgment,
defendant seeks an agreement with the plaintiff for an extension of time in which to
plead. The parties may certainly agree to an extension of time and proceed in
accordance with their agreement. However, such an agreement is really unnecessary
since the plaintiff cannot enter judgment without giving the ten-day notice required by
the rule and the ten-day notice cannot be waived. Defendant may plead within the time
up to the date of mailing or delivery of the notice plus ten days. This period of time may
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be more than might be provided by any agreement. In addition, there is no danger of a
judgment being entered as the required notice has not been given.

2. Defendant has received the ten-day notice but cannot file the pleading
within the ten-day period. Now, as provided by Rule 237.2, it is appropriate to seek an
agreement to extend the time in which to plead since the plaintiff has given the notice
which is prerequisite to the entry of judgment and actual entry of the judgment is
imminent.

3. Defendant has received the ten-day notice and obtained an agreement
extending the time to plead. However, defendant does not plead within the agreed time.
Plaintiff may enter judgment by default without further notice as provided by Rule 237.2
and the form of agreement set forth in Rule 237.6.

In illustrations 4 [through 6] and 5, the plaintiff has entered a valid judgment by
default against the defendant and the prothonotary has entered the judgment in the
docket and noted the date thereof. Thereafter, the defendant files a petition to open the
judgment.

4, The defendant files the petition to open the judgment within ten days of
the date on which the prothonotary entered the judgment on the docket and seeks leave
to file the answer attached to the petition. The defendant is entitled to the benefit of Rule
237.3(b) by timely filing the petition and attaching an answer. Rule 237.3(b) requires the
court to open the judgment upon the defendant demonstrating to the court that the filing
of the petition was within the ten-day period and that the answer attached to the petition
states a meritorious defense.

[5. The defendant files the petition to open the judgment within ten days
of the date on which the prothonotary enters the judgment on the docket and
seeks leave to file the preliminary objections attached to the petition. The
defendant is not entitled to the benefit of Rule 237.3(b) because, although the
petition is timely filed, the rule does not provide for preliminary objections to be
attached to the petition. A defendant who wishes to file preliminary objections
upon the opening of a judgment must proceed pursuant to case law and meet the
standards set forth in Schultz v. Erie Insurance Exchange, 505 Pa. 90, 477 A.2d
471 (1984), cited in the note to the rule.]

[6] 5. The defendant files a petition to open the judgment more than ten days
after the date of entry of the judgment on the docket. The petition to open is not within
the scope of Rule 237.3(b) which requires that the petition be “filed within ten days after
the entry of the judgment on the docket”. The defendant must proceed pursuant to case
law and meet the standards of Schultz v. Erie Insurance Exchange, [505 Pa. 90,] 477
A.2d 471 (Pa. 1984).



Although these illustrations use the example of the entry of a judgment by default
and a petition to open the judgment, they are adaptable and thus equally applicable to
the entry of a judgment of non pros for failure to file a complaint and a petition to open
such a judgment.

[Explanatory Comment -- 2001

The amendment to the Note clarifies the procedure when a defendant, upon
the opening of a default judgment, intends to file preliminary objections, a
pleading not encompassed by this rule. Contrary to the holding of the
Commonwealth Court in Peters Township Sanitary Auth. v. American Home and
Land Dev. Co., 696 A.2d 899 (Cmwlth Ct. 1997), preliminary objections are not an
appropriate attachment to a petition to open a default judgment under Rule 237.3.

Clarifying amendments have been made to the 1994 Explanatory
Comment.]



Explanatory Comment

The Civil Procedural Rules Committee is proposing the amendment of Rule
237.3 governing relief from judgment of non pros or by default in two respects.

Current Rule 237.3(a) requires a verified copy of a complaint or answer, which
the petitioner seeks leave to file, be attached to the petition for relief. The proposed
amendment would remove the requirement that the copy be verified. It was reported to
the Committee that both pro se litigants and attorneys often fail to attach a verified copy.
The purpose of Rule 237.3 is to give a litigant who promptly responds to the entry of a
judgment under this rule the ability to prosecute or defend a case. The rule does not
achieve its purpose if a litigant is barred from doing so by a technical requirement.

The current rule was amended in 2001 to allow a party to attach a complaint or
answer only to the petition for relief; the use of preliminary objections was prohibited
notwithstanding the decision in Peters Township Sanitary Auth. v. American Home and
Land Dev. Co., 696 A.2d 899 (Pa. Cmwilth. 1997)(holding preliminary objections are an
appropriate attachment to a petition to open a default judgment under Rule 237.3). Itis
proposed that Rule 237.3 be amended to permit the use of preliminary objections as a
pleading that may be attached to a petition for relief from default judgment. By allowing
the use of preliminary objections, the amendment is intended to give a defendant the
same opportunity to file a responsive pleading after the entry of a default judgment that
is afforded to him or her prior to the entry of a default judgment.

Clarifying amendments have been made to the 1994 Explanatory Comment and

the 2001 Explanatory Comment has been deleted.

By the Civil Procedural
Rules Committee

Peter J. Hoffman
Chair



